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Executive Summary

Forty-six states and the District of Columbia permit charter schools to open. Of these 
jurisdictions, 33 states and the District of Columbia allow for the creation of inde-
pendently governed and operated charter schools, entities that the Supreme Court 
may soon declare to be non-state actors and thus not bound by constitutional obliga-
tions. These states are now vulnerable to a one-two punch. First, the Supreme Court 
is likely to rule that denying institutions the opportunity to open religious charter 
schools amounts to unconstitutional anti-religious discrimination under the First 
Amendment’s Free Exercise Clause. Second, the same clause has been invoked to 
exempt such religious school operators from basic laws governing public schools—
including anti-discrimination statutes. This exemption could extend to open-meet-
ings requirements, conflict-of-interest rules, due process protections, accountability 
frameworks, and transparency mandates—fundamental safeguards against fraud, 
mismanagement, and mistreatment.

State legislators who are troubled by public dollars flowing to schools that are exempt 
from the anti-discrimination and accountability standards required of traditional 
public schools have the power—and the responsibility—to act before these changes 
take hold. While the Supreme Court might prevent lawmakers from opposing re-
ligious charters because of religious practices such as prayer and devotional Bible 
reading that may occur during the school day, they can oppose religious charters be-
cause of that second punch: the very real risk that religious charters will use free-ex-
ercise arguments to avoid compliance with laws concerning anti-discrimination and 
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good governance. That is, lawmakers can step up to protect basic “publicness” ele-
ments of charter schools, maintaining their charter-school sectors by changing their 
governance structures.

Last year, in Oklahoma State Virtual Charter School Board v. Drummond, the U.S. 
Supreme Court deadlocked 4-4 (with Justice Barrett having recused herself) and thus 
fell just short of ruling that Oklahoma authorize the nation’s first taxpayer-funded 
religious charter school. This (non)decision left intact a state supreme court ruling 
finding the school unconstitutional. But given that Justice Barrett is unlikely to re-
cuse herself again, and given her record on similar free-exercise-clause cases, the 
Court is likely to resolve this question in favor of religious charter schools at the next 
opportunity—probably within the next two to three years, since new cases are al-
ready making their way through the federal court system. In fact, Florida’s Attorney 
General has already greenlighted religious charter schools in his state. 

The consequences for public education, taxpayer accountability, and civil rights pro-
tections of this new era will be profound. This brief explains those dangers and pro-
poses a constitutional safe harbor for states seeking to preserve the public character 
of their charter schools. The most effective path forward is to convert states’ “in-
dependent charter” laws into “district-governed charter” laws. That is, laws would 
shift from requiring independently governed, nonprofit-operated charter schools to 
requiring charter schools to be created, staffed, and governed by their authorizing 
school districts or another government entity.

Several states have already adopted this more protec-
tive framework. Alaska, Kansas, Maryland, and Vir-
ginia have structured all of their charter schools to be 
governed by local school districts. In these states, no 
independent nonprofit corporation interposes itself 
as an ultimate governance entity between the autho-

rizer and the school. Additional states, including California, Texas, and Wisconsin, 
have both independent and district-governed charter schools. Because district-gov-
erned charter schools are, when properly created and managed, unambiguously gov-
ernmental entities, they are fully subject to constitutional requirements and civil 
rights laws. Under the First Amendment’s Establishment Clause, governmental en-
tities such as district-governed charters cannot be operated by a religious institution 
seeking faith-based exemptions. 

A shift from independent charters to district-governed charters would bring mean-
ingful governance and educational benefits. District-governed charters, subject to 
districtwide financial controls, procurement rules and professional auditing, would 
substantially reduce financial risk without sacrificing educational quality. When dif-
ferent states’ charter school performance was ranked using the National Assessment 
of Educational Progress, the state that led all others was Alaska, where all charters 

The consequences for 
public education, taxpayer 
accountability, and civil 
rights protections of this 
new era wil be profound.
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are governed by local school districts.

Our recommendation is that states with independent charter schools amend their 
charter-school law to shift to district governance. We outline a detailed set of provi-
sions for such a state statute, including:

•	 Authorizers must be governmental entities subject to voter accountability or 
oversight by a democratically elected body; 

•	 Authorizers must maintain governance authority over charter schools, includ-
ing approval and control over each charter’s budgets, fiscal policies, staffing 
plans, and core school policies; 

•	 All charter-school staff and leaders must be employees of the authorizer or a 
designated governmental entity;

•	 Charter schools must fully comply with the state constitution and laws govern-
ing public schools, including open meetings, public records, ethics and con-
flicts, student rights, anti-discrimination and civil rights, due process, special 
education, procurement, and fiscal controls; and

•	 A transition pathway by which existing independent charters may convert with-
in a defined period.
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II. Introduction

Religious charter schools may soon be a reality—an unsettling truth. When parents 
send their children to U.S. public schools, they could generally trust that the chil-
dren would not be presented with religious instruction. The U.S. Supreme Court in 
1962 established this operational requirement in Engel v. Vitale by ruling that states 
cannot hold prayer in public schools.1 Consistent with that understanding of what it 
means to be “public,” federal and state laws define charter schools as “secular.”

But in 2025, the U.S. Supreme Court came very close to upending this long-held 
belief by greenlighting the country’s first religious charter school in the case of Okla-
homa State Virtual Charter School Board v. Drummond.2 St. Isidore of Seville Cath-
olic Virtual Academy petitioned the Court to be governed and operated as a religious 
school by a local archdiocese and diocese, but with public taxpayer funding.

In an unsigned order, the justices reached a 4-4 (non)decision, leaving in place a 
state supreme court decision finding the school unconstitutional.3 The Oklahoma 
Supreme Court’s decision is soundly reasoned, explaining that charter schools are 
“governmental entities,” even when they are governed by independent, nonprofit 
boards. The court correctly applied long-settled understandings of the U.S. Consti-
tution’s Establishment Clause.

But the current U.S. Supreme Court majority has exhibited a willingness to set aside 
prior understandings and precedent, including those related to the First Amend-
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ment’s religion clauses. In its recent rulings, the Court’s majority has expansively 
viewed religious institutions and believers as entitled to maximal protections against 
perceived discrimination. As we describe in this brief, the Court has expanded pro-
tections for religious institutions, preventing enforcement of anti-discrimination 
and civil rights laws.4 This reasoning now threatens to radically transform char-
ter-school policies across the country, rejecting state laws that designate charters as 
“public schools” and that require these schools to remain secular and to comply with 
good-governance and anti-discrimination rules.

Just last month (April, 2026), the Supreme Court announced that it would review a 
lower court’s decision holding that a publicly funded Catholic preschool must com-
ply with Colorado’s anti-discrimination laws.5 If, as expected, the Court reverses that 
decision and rules in favor of the Catholic preschool, the reasoning will likely ex-
empt other publicly funded religious schools from enforcement of anti-discrimina-
tion laws.

That reasoning would include any religious charter schools, and likely, the Court will 
not take long to open that door. Our expectation, and the transparent expectation of 
the law firms behind Drummond and similar litigation, is that the Supreme Court 
will agree to hear one or more of four cases that are already teed up: a proposed 
Christian brick-and-mortar charter in Knoxville, Tennessee, a proposed Jewish vir-
tual statewide charter in Oklahoma, a Christian “contract” school in Colorado, and 
an independent study (homeschool) charter in California.6 In addition, Florida’s At-
torney General released an office opinion in April 2026, greenlighted religious char-
ter schools in his state, and stated that his office would not enforce legal restrictions 
on the opening of such schools.7

This maneuvering in Tennessee, Oklaho-
ma, Colorado, California, and Florida is 
designed to force the issue. The Supreme 
Court has historically taken into account, in 
deciding whether to consider a case, the ex-

istence of disagreement and confusion about the state of the law—often called a “cir-
cuit split,” in reference to varying decisions among U.S. Circuit Courts of Appeals.8 
We expect that the Supreme Court will hear one (or more) of these cases in the term 
that begins in October of 2027, with a decision handed down around June of 2028.9 
Such a ruling would raise and possibly answer the question: Under what conditions 
must religious operators of independent charter schools comply with statutes and 
constitutional provisions that apply to district-operated public schools?

The First Amendment to the U.S. Constitution includes two religion clauses: the 
Establishment Clause and the Free Exercise Clause. The Establishment Clause is 
the First Amendment provision that prohibits the government from “establishing” a 
religion. Earlier Supreme Court majorities spoke of the Clause as creating a “separa-

The Court has expanded protections 
for religious institutions, preventing 
enforcement of anti-discrimination 
and civil rights laws.
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tion of church and state,”10 but (as discussed later in this brief) the current Court’s 
majority rejects that framing. The Free Exercise Clause is the First Amendment pro-
vision that protects individuals’ right to practice their religion without government 
interference or penalty. The current Supreme Court majority has favored the Free 
Exercise Clause at the expense of the Establishment Clause. In other words, this 
Court has dramatically eased the way for claims alleging that the government has 
infringed on the free-exercise rights of a church or a believer. In doing so, it has cre-
ated the conditions for two legal shifts that are relevant to this brief:

1.	 The Court appears ready to rule that states with charter schools governed by an 
independent private board cannot deny a charter application simply because 
the applicant wants to operate a religious school. Such rejections would, ac-
cording to this reasoning, violate the Free Exercise Clause. 

2.	 The Court’s free exercise rulings could go further, paving the way for faith-
based exceptions and exemptions that shield religious charter schools from 
laws and rules that apply to all other public schools. Publicly funded charter 
schools governed and operated by religious organizations—as would generally 
be the case with religious charter schools—might claim a constitutional right 
to opt out of the rules that apply to every other public school, if courts accept 
this reasoning.

We contend in this brief that the Oklahoma Supreme Court’s decision should have 
been affirmed last year, thereby ending the possibility of religious charter schools. 
Charter schools are fundamentally different from private schools in that, among oth-
er things, they are state-created entities that exist only at the discretion of the state. 
However, the inclusion of Justice Barrett, a champion of expansive free-exercise 
jurisprudence, in any future decision on a similar case will likely tilt the Court in 
favor of religious charter schools.11

For states that currently allow for the creation of independently governed charter 
schools formed and governed by a private nonprofit corporation, the message is 
clear. Lawmakers who are invested in public education, good governance, and equi-
table access and treatment should understand that they face a one-two punch that 
could transform their educational landscape. First, the Supreme Court could find that 
states with laws creating independent charter schools cannot constitutionally deny 
people and organizations the opportunity to open religious charter schools. Second, 
the Court could neuter the anti-discrimination, accountability, and good-governance 
laws that would otherwise apply to these taxpayer-funded schools.12 In fact, as noted 
above, the Court will be hearing a case (St. Mary Catholic Parish in Littleton v. Roy) 
next term that will likely land this second punch before it lands the first.

There is, however, a straightforward solution for those states that want their charter 
schools to be truly “public.” States can create charter schools that eliminate pri-
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vate governance and that are staffed and managed by public employees or officials. 
This model already exists: A handful of states have already developed a blueprint 
for others to follow. Government-entity charter schools, often referred to as “instru-
mentality” or “dependent” charter schools, are governed by public officers within 
the public-school district that authorizes them. That is, these charter schools are 
instruments—tools used by school districts to create innovative approaches to ar-
eas such as curriculum, instruction, and staffing. While the independent-charter ap-
proach places private nonprofit companies between the authorizer and the school, 
district-governed charters minimize the role of the “middleman,” pursuing the ben-
efits of charter schools without establishing a marketplace for private corporations. 
This alternative avoids governance by an independent nonprofit board, which is 
what provides the legal hook upon which the Supreme Court would create religious 
charter schools.

Lawmakers should pursue this statutory shift from independent charters to dis-
trict-controlled charters as a way to guarantee that these schools operate under 
the same good governance requirements that public schools must follow. But by no 
means should legislators act out of any animus directed toward the religious ele-
ments of religious charter schools or out of a desire to build a wall of separation 
between church and state.13 In fact, if a state were to reform its charter-school law 
by targeting the religious elements of privately operated religious charter schools, 
that reform in itself might be treated as discrimination against believers and thus a 
free-exercise violation.14 Proof of motive or intent (called “anti-religious animus”) 
would be key to such a legal challenge.

However, the Establishment Clause does still prevent the government itself from 
directly operating religious schools. Public-school teachers and other government 
employees still cannot, for instance, proselytize or instruct students to pray. There-
fore, reforms that pursue the goal of ensuring that all charter schools remain subject 
to anti-discrimination, accountability, and transparency laws should survive legal 
challenges.

In summary, the Establishment Clause prevents government coercion to adopt re-
ligious beliefs or practices, such as compelled prayer or devotional Bible reading. 
The government cannot directly operate public schools that engage in such religious 
teaching. But the current Court majority has interpreted the Free Exercise Clause to 
constrain governmental decisions beyond these directly coercive policies and prac-
tices. A state is in danger of violating the Free Exercise Clause if, for example, it seeks 
to deny religious institutions opportunities to participate fully in a government pro-
gram—even if that participation would result in the sorts of serious complications 
(e.g., faith-based discrimination) we discuss regarding religious charter schools in 
this brief. Yet lawmakers can legitimately prefer to direct taxpayer funding toward 
governmental entities that must comply fully with anti-discrimination, account-
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ability, and good-governance laws.15 Reforming a state’s charter-school system in 
ways that bring that system further within the public realm ensures those protec-
tions. This goal can be achieved without engaging in debates over religious entangle-
ment or separation of church and state. The need and benefits of charter law reform 
are pressing well beyond the question of religiosity.

III. Review of the Literature: The Supreme Court’s Precedents

The Supreme Court’s recent decisions have substantially strengthened free-exercise 
protections while narrowing the range of policies that states may justify on anti-es-
tablishment grounds, dramatically raising the stakes for how states structure their 
charter-school programs. This section of the brief examines how courts have applied 
the so-called state-action doctrine to charter schools, traces key additional constitu-
tional developments, and analyzes the Oklahoma Drummond litigation.

State Action Doctrine

Charter school operators that are not part of a governmental entity must comply 
with the Constitution only if they are “state actors.” This legal concept arises out of 
the general rule that, while the government must follow the Constitution, many con-
stitutional provisions do not apply to private entities.16 There are exceptions to this 
rule whereby private entities can be state actors, but the cases where courts make 
this determination “have not been a model of consistency.”17 In fact, the state-action 
doctrine calls upon courts to apply the doctrine uniquely to each case, to each instance of 
unique facts.18

For example, students attending traditional public schools—ones that are governed 
and operated by government-appointed or elected school boards—must follow con-
stitutional requirements for due process when suspending or expelling students. 
Private schools are, in contrast, not obligated to do so,19 but the answer is not as clear 
in the case of privately governed, independent charter schools in the 33 states and the 
District of Columbia that require charter schools to be governed by charter boards that 
are independent of school districts.20 Unless the “state actor” exception applies, these 
private corporations would not be required to comply with a wide array of constitutional 
mandates.21

Two federal circuit courts have examined whether nonprofit charter-school corporations 
are state actors. They reached different conclusions. In a 2010 employment dispute, a 
U.S. Court of Appeals (for the Ninth Circuit) held in Caviness v. Horizon Community 
Learning Center that an Arizona nonprofit corporation that ran a charter school was not 
a state actor.22 A former teacher alleged that he was entitled to due process prior to non-
renewal of his contract and the school’s refusal to provide a good reference as he sought 
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another teaching job. The court reasoned, among other things, that the nonprofit corpo-
ration was a private actor because it was not providing a traditional and exclusive govern-
mental service, and it was merely a private entity that contracted with the state to provide 
educational services. In this case, then, the charter-school operator was not a state actor 
in its role as an employer.

In contrast, in a 2022 case involving students’ allegations of sex discrimination, a differ-
ent U.S. Court of Appeals (for the Fourth Circuit) held in Peltier v. Charter Day School23 
that a North Carolina corporation that operated a charter school was a state actor un-
der the Equal Protection Clause.24 In that case, the court held that the charter-school 
operator was engaged in state action. The court walked through a wide variety of 
factors that made the school alternatively more private (e.g., the operator’s resem-
blance to a private contractor) or more public (e.g., “charter schools must design 
their educational programming to satisfy student performance standards adopted by 
the state board of education, a requirement not applicable to non-public schools”). A 
key factor was a provision in the state’s enabling legislation providing that “employ-
ees of charter schools are public school employees” for purposes of benefits. And, of 
course, the corporation was carrying out the traditional and exclusive governmental 
function of providing a free public education under the state constitution.

In general, judges in charter-school cases will take into account the state’s statutory 
designation of the schools as public as well as the public funding of the schools. But 
they also consider 

whether the private entity is fulfilling (or even replacing) a function that 
has been understood as public, . . . the degree to which the private entity 
is being regulated by the state, and the [specific terms set forth in] the 
contractual relationship between the state and the private entity.25

While we typically frame these cases as determining whether the private entity is a 
state actor, these two Circuit Court cases illustrate that a more helpful framing is 
whether the private entity is engaging in state action. This state-action framing is 
preferable because a private entity, such as a nonprofit operating a charter school, 
can be a state actor with regard to some types of actions but not a state actor with 
regard to other types of actions. For instance, the charter school involved in the Cav-
iness case was found not to be a state actor in its employer role, but it could very well 
have been a state actor in its instructional or student-discipline roles.

In the case of religious charter schools, the most pertinent constitutional provision 
restricting state actors is the Establishment Clause. Among other restrictions, this 
provision forbids governmental entities and state actors from operating religious 
schools. For purposes of the core question of the Establishment Clause’s prohibition 
of religious public schools, a court should first consider the question of whether the 
charter school is a governmental entity. If that court determines that the school is 
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not a governmental entity, then the question becomes whether it is engaging in state 
action. A court following the Caviness (Fourth Circuit) path would not require the 
private company to operate only secular schools. But if the court follows the Peltier 
(Ninth Circuit) path, then the private entity must operate only secular schools. The 
Oklahoma Supreme Court in Drummond, after concluding that the charter school 
would be a governmental entity, reached the additional conclusion that the school 
would—even if not a governmental entity—be a state actor.

Free Exercise Clause

If the Supreme Court decides in one of these upcoming cases that independent char-
ter schools are not governmental entities and that a private charter-school operator 
is not a state actor for Establishment Clause purposes, it will very likely hold that 
a state law prohibiting religious charter schools violates the Free Exercise Clause, 
which prevents the government from unduly infringing on religious beliefs and prac-
tices. This section details the precedents setting the stage for such an upcoming Su-
preme Court ruling.

A. Removing Anti-Establishment Justifications

In a 2002 decision, the Court ruled in Zelman v. Simmons-Harris26 that a voucher 
program for Cleveland students did not violate the Establishment Clause. The Court 
reached this conclusion even though most participating students used the voucher 
to attend religiously affiliated schools. The Court reasoned that there was no consti-
tutional violation because parents, not the government, chose for students to attend 
religious schools using the public funding the voucher provided.27

Fifteen years later, in 2017, the Court held in Trinity Lutheran Church of Columbia 
v. Comer28 that a Missouri agency violated the Free Exercise Clause when it denied 
a playground-resources grant to a church-run day care center. The Court reasoned 
that the state was discriminating against religious entities by categorically excluding 
them from the program. In Espinoza v. Montana Department of Revenue (2020),29 
the Court found that a Montana tax-credit-scholarship (voucher) program, which 
prohibited voucher recipients from using the funding at religious schools, violated 
the Free Exercise Clause—again because the exclusion was based on religious status. 
And finally, in Carson v. Makin (2022),30 the Court ruled that the state of Maine 
ran afoul of the Free Exercise Clause by excluding schools that refused to offer non-
sectarian instruction from its tuition assistance program. The program funded stu-
dents’ private school attendance in areas of the state with no available public-school 
option. While the program allowed schools operated by religious institutions, the 
public funding could not be used for religious purposes, such as worship, religious 
instruction, and proselytizing. That is, while Trinity Lutheran and Espinoza con-
cerned laws that excluded funding based on religious identity or status, the Court 
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held in Carson that Maine could not prohibit religious uses of that funding.

In each of these three most recent cases, the Court rejected the state’s anti-establish-
ment justification. Consequently, concerns about the separation of church and state 
or about the entanglement of the state with religious institutions are now consid-
ered illegitimate discrimination against the faithful—unless the policy is necessary 
to avoid a violation of the Establishment Clause.31 As Justice Sotomayor concluded 
in her dissent in the Carson case,32 “Today, the Court leads us to a place where sep-
aration of church and state becomes a constitutional violation.”33

B. Granting Religious Institutions and Believers “Most-Favored-Nation” Status

In a 1990 decision called Employment Division v. Smith,34 the Supreme Court held 
that generally applicable and neutral laws that incidentally burden religion are only 
subject to rational basis analysis. This level of scrutiny is much less onerous than 
strict scrutiny, requiring only a rational relationship between the policy and a legit-
imate governmental purpose. (Strict scrutiny requires the government to show that 
the policy satisfies a compelling governmental interest and is narrowly tailored to 
achieve that interest.) For the next few decades, this Smith decision allowed the gov-
ernment to enforce laws that did not target religion but that did incidentally place 
burdens on religion—burdens comparable to those of larger society.

However, the Court adopted a very different meaning of Smith’s “generally appli-
cable” and “neutral” language in a 2021 case called Tandon v. Newsom35 that was 
decided on the Supreme Court’s emergency (or “shadow”) docket.36 The Court stat-
ed, “government regulations are not neutral and generally applicable, and therefore 
trigger strict scrutiny under the Free Exercise Clause, whenever they treat any com-
parable secular activity more favorably than religious exercise.”37 The “comparable 
secular activity” was defined broadly by the Court, meaning that if a policy has any 
exceptions for roughly comparable secular institutions or people, it will be subject 
to strict scrutiny. This rule does not work the other way around: A policy can safely 
benefit religious institutions and discriminate against secular ones. The Court’s ap-
proach gives religious institutions and individuals what commentators call “most-fa-
vored-nation” status.38

C. Claimed Protections for Faith-Based Discrimination and Other Activities

State leaders aligned with the core goals of good governance will want to apply an-
ti-discrimination laws, open meeting laws, competitive bidding and conflict-of-in-
terest laws, due process protections, testing and accountability laws, transparency 
laws, privacy laws, and the like to their independent charter schools. In each in-
stance, they will have to defend that application against free-exercise challenges if 
the Supreme Court opens the door for religious charter schools. In fact, the lawyer 
representing St. Isidore during the Drummond oral argument expressly stated that 
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religious charter schools are entitled to free-exercise protections for faith-based dis-
crimination.39

One pertinent legal concept is the “ministerial exception,” which protects against 
governmental interference in the employment relationship between religious institu-
tions and their ministers. In Our Lady of Guadalupe School v. Morrissey-Berru, the 
Court defined “ministers” to include teachers in private religious schools, preventing 
them from pursuing employment discrimination claims.40 (One plaintiff teacher had 
alleged age discrimination, and the second alleged that she was discharged because 
she had requested a leave of absence to obtain treatment for breast cancer.) As long 
as a teacher’s duties include “[e]ducating and forming students in the . . . faith,” the 
exception generally applies.41

Privately operated religious schools enjoy a variety of other protections against state 
interference, sometimes because of entanglement concerns and sometimes due to 
concerns that a given state policy would burden religious practice. It is not clear how 
these protections will play out when the context is shifted from private schools oper-
ated and governed by religious institutions to charter schools operated and governed 
by religious institutions.

But the Supreme Court will be deciding, in the summer of 2027, a case out of Col-
orado called St. Mary Catholic Parish in Littleton v. Roy.42 Colorado has a pub-
licly funded preschool program that uses a “mixed delivery system,” meaning that 
both public and private preschools are welcome to participate and receive taxpayer 
funding, including private religious schools. A Catholic preschool filed a free-exer-
cise challenge to the state’s requirement that preschools receiving state funds sign a 
nondiscrimination agreement. All participating schools are required to comply with 
nondiscrimination rules for the following categories: race, ethnicity, religious affil-
iation, sexual orientation, gender identity, lack of housing, income level, or disabil-
ity.43 As the case has been framed for the Supreme Court, the decision will focus on 
how the Employment Division v. Smith rule should be applied, in light of the Carson 
v. Makin decision.44

Setting aside the legal machinations, the crucial policy fact 
is that this Supreme Court has decided free-exercise cas-
es consistently in favor of plaintiffs like St. Mary Catholic 
Parish. It would therefore be an enormous surprise for the 
Court to disrupt that pattern here. Combining the St Mary 

case with a likely charter-school case in the following year, this means that lawmak-
ers in states with independent charter schools face a choice. They can either (a) wait 
passively for the Court to radically transform their charter-school landscape or (b) 
preserve their charter-school sectors by changing governance structures. The latter 
approach maintains the basic “publicness” elements of charter schools; the former 
places key charter-school laws (involving anti-discrimination, accountability, trans-

Lawmakers in states 
with independent 
charter schools face  
a choice.
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parency and good governance) at risk. 

IV. Drummond and Bringing Charters  
Further Into the Public Realm

A. The Oklahoma State Supreme Court Decision

In the Oklahoma charter-school controversy that resulted in the Drummond de-
cision, the state supreme court examined whether the proposed religious charter 
school is a public entity and/or a state actor under the state constitution and the 
federal Establishment Clause. The Oklahoma attorney general, Gentner Drummond, 
challenged a state authorizing agency’s approval of the proposed St. Isidore Virtual 
Charter School, alleging that the charter contract with the local archdiocese and di-
ocese violated the Establishment Clause.

The state’s supreme court agreed, finding that the school was a public entity and, 
in the alternative, a state actor. In reaching this conclusion, the court found Peltier 
to be instructive about the various features that make charter schools state actors. 
Among other things, the school could not exist without being created by the state, 
and it would perform the traditional, exclusive function of providing free public ed-
ucation under the state constitution. Comparable to the policy at issue in Peltier, 
St. Isidore’s decision to operate as a religious school would implicate and impact 
the school’s core educational function, which in turn, impacted the constitutional 
responsibility that the state delegated to the school.

Because the state court found that St. Isidore was a “governmental entity” (and, as 
a backup argument, also concluded that St. Isidore was engaging in state action), it 
followed that the school must comply with the Establishment Clause.45 St. Isidore vi-
olated this provision because it would fully incorporate Catholic teaching into every 
operation of the school, require students to participate in religious instruction and 
activities, and use state funding to directly support the school’s religious curriculum 
and activities.

The court further found that the Free Exercise Clause and the Supreme Court’s re-
cent Trinity Lutheran, Espinoza, and Carson cases were inapplicable to the case 
because St. Isidore was a public school, not a private school. Additionally, unlike 
the private entities in the free-exercise cases, St. Isidore was created to carry out the 
state’s constitutional objectives.

B. U.S. Supreme Court

The Supreme Court decision to hear the case on appeal raised concerns that it would 
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greenlight religious charter schools governed and operated by private entities. How-
ever, the case also presented an opportunity for the Court to clarify the conditions 
under which charter schools are truly “governmental entities” for constitutional pur-
poses.

The April 30, 2025, oral arguments46 in Oklahoma State Virtual Charter School 
Board v. Drummond reveal approaches states could adopt that would establish 
charter schools as state actors for all constitutional purposes. Consider the follow-
ing exchange between Justice Gorsuch and U.S. Solicitor General Sauer during the 
Drummond oral arguments, in which the Solicitor General explains the characteris-
tics of a government entity school47:

JUSTICE GORSUCH: If a state wanted to avoid the choice issue here by 
making charter schools government entities, what would it have to do?

U.S. SOLICITOR GENERAL SAUER: Certainly, one way it could do it is 
create them directly by statute and have them controlled by directors 
who are themselves public officials.

My understanding is that California’s system is somewhat like that.[48] 
There may well be other states where they really are government entities, 
they’re part of the government. . . .

JUSTICE GORSUCH: So a holding here is – may apply in some states and 
may not apply in others?

U.S. SOLICITOR GENERAL SAUER: Exactly right. And states would 
have the option to restructure their programs if they wanted to, 
you know, have these be government-run entities.

As the Solicitor General clearly states, a holding that opened the door for religious 
charters schools would not apply to states that restructure their charter-school sys-
tems to be controlled by public officials. Those schools would be “government-run” 
entities.49 (Again, the Court in the Drummond case deadlocked 4-4, which meant 
that the Oklahoma Supreme Court decision was left undisturbed and the St. Isidore 
charter school did not open.)

V. Recent Developments: Charter-School Variations: 
Illustrating the Importance of Creation and Governance

The above exchange regarding the governance of charter schools highlights the im-
portance of fully understanding states’ different approaches to charter schools across 
the nation. Figure 1 illustrates the present landscape of charter-school governance 
by state. States colored red only allow charter schools that are governed by indepen-
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dent boards. States colored green mandate district-governed charter schools. States 
colored blue allow both independent and district-governed charter schools. Finally, 
those in gray do not have a charter-school law.

Figure 1: State Law Approaches to Charter Schools

Source: Authors’ review of each state’s laws.

As Figure 1 shows, 33 states and the District of Columbia require charter schools to 
be governed and operated by independent governing boards.50 The Supreme Court 
will, in all likelihood, require these states to allow religious charter schools. In states 
with both independent and district-governed charters, independent charter schools 
could be religious. These states will very likely soon be barred from mandating that 
independent governing boards be secular or to operate secular charter schools.51 
Also, we predict that these new religious charters will receive faith-based exemp-
tions from a variety of good governance and anti-discrimination laws. 

As noted in Figure 1, four states—Alaska, Kansas, Maryland, and Virginia—require 
all charter schools to be district-governed charter schools. For example, Maryland 
statutes specify that only local boards of education can authorize and issue char-
ters.52 Charter-school employees are considered district employees and are part of 
the district’s bargaining units. The district superintendent is responsible for approv-
ing budgets and personnel, and students are reassigned by the district if a charter 
school closes. Governance and operational control remain firmly with the local edu-
cation agency. Because charter schools in these states are governed by school boards, 
they would qualify as government entities and would therefore have to comply with 
the Establishment Clause.53
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According to our review of state charter laws, nine states employ mixed systems 
in which some charter schools are created and governed by districts, while others 
are governed independently by private operators. For example, Wisconsin’s charter 
statute explicitly distinguishes between what it calls instrumentality (district-gov-
erned) charter schools and non-instrumentality and independent charter schools.54 
This designation matters. Wisconsin may, after the next Supreme Court decision, be 
required to allow religious entities to operate non-instrumentality and independent 
schools, which could mean that some of the state’s charter schools will fall outside of 
public oversight and anti-discrimination laws.55

While district-governed charter schools in these states appear to comfortably fit 
within the legal constraints that the Supreme Court has created and is still creat-
ing, we strongly recommend that legislators carefully review the state statutes them-
selves—including in Alaska, Maryland, Kansas and Virginia—to ensure that they are 
worded to avoid giving rise to any discretion to reinsert elements of independent 
charter schools. That discretion could be exploited in litigation by those attempting 
to create religious charter schools.

VI. Discussion and Analysis: Advantages of  
District-Governed Charter Schools

To avoid the radical transformation that we believe is coming in the next two to three 
years, states should create district-governed charters. The approach offers a variety 
of advantages over independent charter schools, even beyond the legal safe haven in 
that it adheres to the original vision of charters as schools of innovation and choice.

When charter-school advocates sought to use scores from the Nation’s Report Card 
(the “National Assessment of Educational Progress,” or NAEP) to rank states’ per-
formance, the state that emerged as clearly in front was Alaska56—one of the states 
that uses the district-governed approach. While the academic outcomes from char-
ter schools on the whole are about the same as outcomes in conventional public 
schools,57 this NAEP study suggests that shifting to a district-governed approach 
might be one way to promote overall sector improvement.58

Democratic accountability is strengthened when governance rests with elected 
school boards answerable to the full community. Student stability is enhanced be-
cause districts can intervene before a school fails, preventing abrupt closures that 
disproportionately harm low-income students, students with disabilities, and En-
glish learners. Equitable access to services is better assured when charter schools 
share districtwide obligations for special education and student support. Teachers 
benefit from standardized credentials, salary schedules, and collective bargaining 
rights that reduce the high turnover undermining instructional quality in many in-
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dependent charter schools.

Moving charter schools further into the public realm would also align with pub-
lic opinion. The only national survey that has asked about religious charter schools 
revealed clear public opposition. The survey was conducted last June, in the wake 
of the Supreme Court’s 4-4 decision in the Oklahoma Drummond case. AP-NORC 
asked respondents whether they favor or oppose “allowing religious schools to be-
come tax-funded public charter schools.”59 The results show almost two-to-one op-
posed: 23% to 43%. The disaggregated numbers show an even starker opposition 
among those expressing strong opinions: 10% strongly favor, but 26% strongly op-
pose.60

Below, we briefly explain eight advantages of the district-governed approach, be-
yond the immediate need to protect against the public funding of schools that are 
relieved from the anti-discrimination and good governance laws that public schools 
must follow.

A. Democratic Accountability

Public education is a civic institution, not a private enterprise. District governance 
ensures that charter schools remain accountable to voters and communities. When 
charter schools operate under school districts, they are governed by the same dem-
ocratic structures as other public schools. They are overseen by school boards or, in 
some cases, mayors, elected by all members of the community, not self-perpetuating 
private boards.61 Decisions about budgets, leadership, school openings or closures, 
capital projects, and academic performance are made in public meetings, subject to 
open-records laws and public comment. These protections have, in the past, been 
challenged as inapplicable by some charter schools.62 Community members who are 
dissatisfied with decisions should have a clear line of accountability through school 
board or mayoral elections.	

B. Stronger Financial Oversight and Fewer Conflicts of Interest

Many of the most serious charter scandals—fraud, embezzlement, inflated leases, and 
sweetheart contracts—arise from weak oversight and conflicted governance. District 
oversight better protects public funds. District-governed charter schools are subject 
to districtwide financial controls, procurement rules, auditing requirements, and 
ethics policies. These safeguards limit opportunities for self-dealing, related-party 
transactions, and opaque contracting with management companies or real-estate af-
filiates. Districts also bring professional finance capacity that many individual char-
ter boards lack.	
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C. Stability and Continuity for Students and Families

Charter schools housed within districts benefit from district intervention and sup-
port when enrollment, finances, or leadership falter. Rather than closing abrupt-
ly, districts can reorganize, provide temporary management, or transition students 
smoothly into other district schools while preserving records and services. Failed 
charter schools are often reincorporated into districts as public schools.	

D. Equitable Access to Student Services

Fragmented systems can lead to inequities. A unified district structure helps ensure 
that all students—regardless of need—receive appropriate services. District-governed 
charter schools share responsibility for special education, English learner services, 
transportation, food services, and student supports under districtwide policies. This 
structure reduces incentives to avoid enrolling high-need students and ensures con-
sistent service delivery.

E. Teacher Stability, Professionalism, and Workforce Protections

High teacher turnover undermines instructional quality and school culture. Stable, 
professional working conditions help attract and retain experienced educators and 
reinforce teaching as a public profession rather than as a disposable labor force. 
Teachers in district-governed charter schools are more likely to work under stan-
dardized salary schedules, credentialing requirements, due process protections, and 
professional norms consistent with the district. This reduces turnover, supports 
career longevity, and strengthens professional collaboration across schools. If the 
school closes, they are assigned to a district school in accordance with collective bar-
gaining agreements.	

F. Better Coordination and Systemwide Planning

Uncoordinated charter expansion can drain resources and enrollment from existing 
schools, with both public and charter schools competing for students. Under-en-
rollment is the primary cause of charter-school closure.63 Systemwide planning 
strengthens the public-school ecosystem as a whole. Charter schools within districts 
can be planned and sited in coordination with enrollment trends, facility capaci-
ty, and community needs. District oversight prevents oversaturation, duplication of 
programs, and destabilization of neighborhood schools.

G. Student Protections and Fair Discipline Practices

District governance of charter schools ensures that discipline is fair, transparent, 
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and consistent with state law, federal civil-rights protections, and constitutional 
due process—protecting students while maintaining orderly schools. When char-
ter schools operate within a school district under the authority of an elected school 
board, they are subject to districtwide student discipline codes, all state regulations 
regarding suspension and expulsion, due process protections, and grievance proce-
dures. Disciplinary decisions must also follow established policies governing sus-
pensions, expulsions, manifestation determinations for students with disabilities, 
and parents’ rights to appeal.	

H. Alignment With the Original Charter Vision

Innovation should strengthen public education, not fragment it. Early charter school 
advocates envisioned schools operating within the public system—innovative, ac-
countable, and collaborative.64 District governance allows successful practices to be 
shared systemwide rather than isolated in parallel systems.

What a Shift to District-Governed  
Charter Schools Would Look Like

The legal issues discussed at the outset of this brief describe the threats facing states 
with independent charter schools. Bringing charter schools safely within the public 
realm will ensure the continued applicability of current rules and protections re-
garding anti-discrimination, accountability, transparency and good governance.

The recommended approaches set forth below in Tables 1 and 2 describe the steps 
that states can take to create this safe haven and thus to meet the definition of a 
charter school as a “governmental entity” even under the most constrained inter-
pretation by the current Supreme Court majority. If such steps were taken, charter 
schools would maintain constitutional and statutory protections for students, teach-
ers, and others in the school community. A more detailed version of these steps is set 
forth in the online Appendix to this brief.65

Most fundamentally, the governmental entities that serve as authorizers (typically 
and preferably school districts) should maintain governance authority over charter 
schools, including approval and control over each charter’s budgets, fiscal policies, 
staffing plans, and school policies. If that authority is delegated to a different body, 
that second body must be majority-controlled by the original governmental entity or 
a similar governmental entity. In addition, all charter-school staff and leaders must 
be employees of the authorizer or a similar, designated governmental entity. Final-
ly, the charter schools must fully comply with the same set of anti-discrimination, 
accountability, and transparency laws that other public schools are subject to. The 
Appendix provides more detailed provisions that are central to the reform, as well as 
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some that would also be helpful.

State legislators should approach charter-reform legislation with an understanding 
that any concerns about separation of church and state, beyond what is required 
by the Establishment Clause itself, are currently viewed by this Supreme Court as a 
form of discrimination against religious people and religious institutions. Instead, 
the goal of state charter law reform must be to advance interests around nondis-
crimination and access, local democratic control, transparency and accountability, 
curricular standards, and good governance. Religious charter operators are likely 
to claim broad exemptions from public accountability requirements. They may ar-
gue that free-exercise protections shield them from state curriculum, testing, and 
instructional standards. They may invoke the same protections to avoid open-meet-
ings laws, conflict-of-interest rules, and fiscal-transparency requirements. And they 
will likely assert the ministerial exception and related interests to sidestep oversight 
of employment discrimination, hiring, teacher qualifications, and professional de-
velopment.

The enforceability of anti-discrimination protections is paramount, since schools 
that are operated by churches already have active litigation seeking court determi-
nations that the Free Exercise Clause can make these laws unenforceable—including 
the St. Mary case that the U.S. Supreme Court will hear in the term that begins in 
October.66
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Table 1: Core Legislative Framework
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Table 2: Transition Provisions for States With Existing Independent Charter 
Schools

 
VI. Conclusion

Our overarching recommendation is that states with independent charter schools 
amend their charter-school laws to shift to the district-governed approach in order 
to advance interests around nondiscrimination and access, local democratic control, 
transparency and accountability, curricular standards, and good governance. This 
brief has therefore outlined the legal basis and implications of such a change. We 
also note that the district-governed approach is in line with popular opinion about 
how our education system should develop school choice options while maintaining 
public control over tax dollars.

Among the most significant provisions that should be included in revised state stat-
utes are the following:    

•	 Authorizers must be governmental entities subject to voter accountability or 
oversight by a democratically elected body; 

•	 Authorizers must maintain governance authority over charter schools, includ-
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ing approval and control over each charter’s budgets, fiscal policies, staffing 
plans, and core school policies; 

•	 All charter-school staff and leaders must be employees of the authorizer or a 
designated governmental entity;

•	 Charter schools must fully comply with the state constitution and laws govern-
ing public schools, including open meetings, public records, ethics and con-
flicts, student rights, anti-discrimination and civil rights, due process, special 
education, procurement, and fiscal controls; and

•	 A transition pathway by which existing independent charters may convert with-
in a defined period.
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